ADVISORY 98/1

An Advisory from the Attorney General’s
Fair Labor and Business Practices Division _
on An Act Providing Employees Leave for Certain Family Obligations N

Pursuant G.L. ¢. 23, § 1(b), the Office of the Attorney General issues the following Advisory:
An Act Providing Employees Leave for Certain Family Obligations |

A statute enacted on August 04, 1998, G.L. ¢, 149, § 52D (“Act™), mandates that certain
eligible eniployees be permitted to take a total of 24 hours of unpaid leave during any twelve month
period. These 24 hours are in addition to the 12 weeks already allowed under the Federal Family and
Medical Leave Act. The Office of the Attomey General has been entrusted with the enforcement of the

Act.

The Act incorporates by reference sections 2611 through 2615 of the Federal Family and
Medical Leave Act. 29 U.S.C. §§ 2601, et seq. In order to fully understand the Act, and comply with
its provisions, employers and employees must review the parallel federal statute. The purpose of this
Advisory is to provide notice of the Attorney General’s interpretation of the state statutory

requirernents.

Eligible employees:

Employees are eligible for the 24 hours of leave under the statute if their employer has 50 or
more employees. 29 U.S.C. § 2611(B). For purposes of determining the number of employees, the
statute includes all employees of the same employer working within 75 miles of the worksite of the
employee requesting the leave. Id. In addition, the employee must (1) have been emploved for at least
12 months by the employer from whom the leave is requested, and (2) provided at Jeast 1,250 hours of
service to the employer during the previous 12 month period. 29 U.S.C. § 2611 (A).

Purposes for which the leave mav be taken:

The 24 hours of leave may be taken by an eligible employee for any'of the following purposes:
(1)  to participate in school activities directly related to the educational advancement of a
son or daughter of the employee, such as parent-teacher Gonferences or interviewing

for a new school;

(2)  to accompany the son or daughter of the employee to routine medical or dental
appointments, such as check-ups or vaccinations; o



(3)  to accompany an elderly relative of the employee to routine medical or dental
appointments or appointments for other professional services related to the elder’s
care, such as interviewing at nursing or group homes.

G.L. c. 149, § 52D(b). '

Given the breadth of the statute, employers are urged to give a liberal interpretation to the
purposes for which the leave may be taken,

Definitions:

The term “son or daughter” is defined as a biological, adopted, or foster child, a stepchild, a
legal ward, or a child of a person standing in Joco parentis. The son or daughter must either be under
18 years of age or 18 years of age or older and incapable of self-care because of mental or physical
disability. 29 U.S.C. § 2611(12).

i The term “elderly relative” is defined as an individual of at least 60 years of age who is related
by blood or marriage to the employee, including a parent. G.L. c. 149, § 52D(a).

The term “school,” is defined as a public or private elementary or secondary school; a Head
Start program assisted under the Head Start Act, 42 U.S.C. §§ 9831 et seq.; or a children’s day care
facility licensed under G.L. ¢. 28A.

Any twelve month period:

Employers are permitted to choose any of the following methods for determining the “12-month
period” in which the 24 hours of leave may be taken. Whatever method chosen must be applied
consistently and uniformly to all employees.

= the calendar year;,

» a fiscal year;

» the employee’s anniversary date;

* the 12 month period measured forward from the date of the employee’s first request for

leave under the Act; or _

* a “rolling” 12-month period measured backward from the date an employee uses any

leave under the Act. '
29 C.F.R. § 825.200 (b).

Intermittent leave:

Leave under the Act may be taken intermittently or on a reduced leave schedule. G.L ¢.149, §
52D (c). An eligible employee need not take the entire 24 hour leave at once, but may take a few
hours of time depending on the employee’s needs, as long as the total leave does not exceed 24 hours
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during any twelve month period. Employers may require that employees take the leave in minimum
increments of no less than one (1) hour.

Substitution of vacation/personal/sick leave:

An eligible employee may elect, or the employer may require the employee to substitute any of
the employee’s accrued paid vacation leave, personal leave or sick leave for any of the leave provided
under the Act. G.L. ¢ 149, § 52D (c). While the 24 hours need not be paid, if the employee chooses
to substitute it for paid leave that the employee has accrued, the 24 hours of the leave period would
then also be paid in the same manner as the paid leave.' The Act does not require employers to provide
paid sick leave or paid medical leave in any situation where the employer would not normally provide

such paid leave. Id

Notice requirement;

To be entitled to the leave period, employees must provide notice to their employer as follows:
« if the need for leave is foreseeable, the employee must request the leave not later than 7
days in advance;
« if the need is not foreseeable, the employee must notify the employer as soon as is
practicabie. '
G.L. c. 149, .§ 52D(d).

Employers inay require that, to the extent possible, the notice by the employee be in writing. If
not feasible, employees may request leave orally. Employees need not make reference to the Act in
order to assert their rights under the law. h

Certification:

Emplovers may require that a request for leave be supported by a certification. G.L.
c. 149, § 52D(e). Attached to this Advisory is a suggested form that may be used by employees to
fulfill this obligation if so required. A certification, if produced timely, may serve to comply with the
Act's notice requirement. Certificates and/or requests for leave provided by employees must be kept in
the employee’s personnel record and must be maintained for three years. G.L.
c. 149, § 52C. Records and documents relating to medical certifications or medical histories of
employees’ family members must be maintained as confidential medical records and kept in files

! En_iployers are urged to consult with the United States Department of Labor with respect to
any wage deduction from employees who are exempt from the overtime requirements of the Fair Labor
Standards Act, 29 U.S.C. §§ 201 et seq., as salaried executive, administrative, or professional

employees.



Bell Atlantic - North

Massachusetts Family Obligations Leave
Certification Form

Instructions: Employee should complete Section A and submit to m:;nagers at least 7 calendar days prior to the need for
the leave, unless the need was not foreseeable, in which case the form should be submitted as far in advance as possible.
Managers will complete Section B, indicating whether the employee is eligible, and will return a copy of the form to the
employee. If eligible, the employee must bring the form to the school or health care professional for completion of Section
C. The fully completed, certified. form must be returned to supervisors no later than 5 days after the conclusion of the
leave. If the employee does not submit the fully completed form within the 5 calendar days following the leave, the request
may be denied, unless the delay was caused by extenuating circumstances.

Section A: Emplovee Certification
e , Social Security Number: / / , am applying for leave to be taken on
/ / ___, for a peried of (indicate full work day or porticn of a day, measured in 1

hour increments). I am requesting leave for the following reason: _
[ To participate in school or daycare activities directly related to the educational advancemert of my child.
(] To accompany my child to a routine medical or dental appointment.
(] To accompany an elderly refative to 2 routine medical or dental appointment, or an appointmment for
professional services refated to his/her care.

Date o Signature of employee certifying that the information
in this form is true and accurate.

Section B: Employee Eligibility

In order to be eligible, the following questions must be answered “yes™:
Yes No
[J Has worked for one or more Bell Atlantic Companies for 12 months.
[0 [ Hasworked 1,250 hours in the 12 months immediately preceding this absence.
[J [ Hastime remaining from 24 hour annual leavz allomment.

Dare - Manager
Section C: School or Medical Personnel Certification -
Date Name of institution or facility Signature of school or heath care professional
. certifying muth and accuracy of Section A
Section D: Manager’s Determination
Approved [ [
Date yes no Manager

SAIb44165\A_MISC\Mass. certification.form.rtf
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